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J   U  D  G  M  E  N  T 

1.   The petitioners 1. Smt. Nitumoni Handique and 2. Smt. Ritumoni 

Handique had filed an application for grant of Probate/Letters of 

Administration of WILL annexed in respect of the estate of deceased 

Testator Late Jiban Kataki, S/O Late Ghanshyam Kataki u/s 276 of the 

Indian Succession Act, 1925.   

2.    The facts of the petition in brief is that late deceased Jiban 

Kataki, S/O Late Ghanshyam Kataki, who was resident of village 

Saraijania, PO, PS & Mouza- Sootea, Dist. Sonitpur (Assam). The 

opposite party No. 1 Smt Molani Kotoki (struck off vide order dated 01-

04-2013 as she died on 20-03-2013), was the mother and Opposite 

Party No. 2 Smt. Tileswari Deka is the sister of Jiban Kataki. The 

deceased was the maternal uncle of the mother of the petitioners. 

Hence, these petitioners are the grand-daughters of the deceased. The 

deceased was the sole owner and pattadar of the land as mentioned in 

the schedule of the petition. The writing annexed is the copy of the last 

WILL and testament of the deceased executed on 10-05-2012 being 

WILL No. 2 of 2012 of Sootea Sub-Registry. The deceased Jiban Kataki 

left behind the following legal heirs at the time of his death namely, 

Smt. Molani Kataki and Smt. Tileswari Deka. The deceased testator duly 

executed and put his signature in his last WILL dated 10-05-2012 in his 

sound health and mine and his proper and sound sense and full 

capability of understanding and without any coercion, fraud or undue 

influence upon him from any quarter and in his free and sweet will and 

consent before two attesting witnesses namely, 1. Sri Adit Das and 2. 

Sri Laba Saikia which was written by Smt. Chenimai Hazarika before the 

Sub-Registrar of Sootea who had registered the WILL. Sri Laba Saikia 

identified the testator before the Sub-Registrar. After presentation of 

the said WILL before the Sub-Registrar of Sootea and admitted the 

execution of the WILL. By the said last WILL the deceased Jiban Kataki 

bequeathed all his immovable properties described in the schedule of 

the petition in favour of and unto the beneficiaries Smt. Nitumoni 

Handique and Smt. Ritumoni Handique as sole beneficiaries and 
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universal legatees of the said WILL. The deceased by executing the 

registered WILL dated 10-05-2012 expressed his wish that the 

petitioners shall get all immovable properties of the deceased situated 

at Soraijania Khatowal goan under Sootea Mouza, Dist. Sonitpur within 

the jurisdiction of this court. Late Jiban Kataki during his earlier lift time 

had resided at village Soraijania, PO, PS & Mouza- Sootea, Dist. Sonitpur 

(Assam) remained unmarried throughout his life time. In his later life he 

started to stay in the parental house of the beneficiaries at village 

Magurmarigaon till his death. After his death, his last rituals were 

performed by the family of the beneficiaries including the father of the 

beneficiaries Sri Bhogram Handique. No other petition for grant of a 

Succession Certificate or Letters of Administration or for a Probate in 

respect of the said estate of the deceased has been made in any Court. 

The approximate value of the schedule WILL property is estimated to be 

of about Rs.2,00,000/- only. Hence, this petition.   

         

3.   The Opposite party contested the petition by filing written 

objection, inter-alia stating that the petition for grant of Letters of 

Administration with the so called WILL annexed in respect of the 

properties of deceased Jiban Kataki is neither maintainable nor tenable 

under fact, law and equity. The statement made in para 1 and 2 of the 

petition are true but the Opposite party denied that the petitioners are 

the beneficiaries of any WILL executed by late Jiban Kataki. The 

opposite party admits that she is the sister of Jiban Kataki and Molani 

Kataki since died on 20-03-2013 was the mother of the deceased Jiban 

Kataki. The deceased Jiban Kataki was no way connected by blood with 

the petitioners and was not the maternal uncle of the petitioners and as 

such they are not the grand daughters of late Jiban Kataki. The 

petitioners out of greed and to take undue advantage in the property of 

deceased Jiban Kataki have averred false and misleading statement. 

The opposite party further submitted that the schedule property was 

mutated in the name of Jiban Kataki in the records of right but the said 

plot of land was not self earned property of the deceased Jiban Kataki. 

In fact said land was purchased by late Ghanshyam Kataki, the father of 
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this opposite party and deceased Jiban Kataki in the name of his son. 

The mother of this opposite party since deceased Molani Kataki used to 

live in the schedule mentioned land with a house situated thereon 

during her last period of life where this opposite party used to look after 

her mother during her last period of life. The land and house situated in 

the schedule mentioned property is the ancestral property of this 

opposite party and there is no other land and property left out by the 

father of this opposite party elsewhere except the schedule mentioned 

property. The opposite party on account of her marriages lives in her 

matrimonial home in the district of Udalguri, BTAD but as there was 

none to look after her deceased mother Molani Kataki in her last part of 

life used to stay therein to look after her mother. The deceased Jiban 

Kataki left the company of his mother long back 20 years on account of 

difference of opinion with his mother leaving behind this opposite party 

along with her mother Molani Kataki since deceased. The deceased 

Jiban Kataki never executed any WILL bequeathed any property in the 

name of the petitioners, even if assuming though not admitting that if 

any documents purported to be executed by late Jiban Kataki as his last 

WILL and testament dated 10-05-2012 being No. 02 of 2012 of Sootea 

Sub-Registry, the same was executed under fraud, undue influence and 

coercion on the part of the petitioners. The opposite party again 

submitted that deceased Jiban Kataki was suffering from throat cancer 

in his last part of life and not in a sound health and mine capable to 

understand any legal process. The petitioners knew the physical and 

mental condition of the deceased Jiban Kataki. Hence, execution of any 

document purported to be will of his own in such physical and mental 

condition was beyond his proper sense and under full capacity of 

understanding the nature and content of any such document purported 

to be a WILL of deceased.  

 It is again submitted that deceased Jiban Kataki on 10-05-2012 

or on any date what so ever never made or executed any writing as his 

last WILL and testament bequeathing any of his immovable properties, 

estates and effects in favour of the petitioners or anybody else, and 

petitioners are put to strictest proof thereof. The opposite party further 
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submitted that even if the said writing is deemed to be executed the 

same being not the last WILL of the deceased and purported attestation 

by so called witnesses appeared therein is of no consequences and is 

neither admissible nor operative in fact and law and the said writing 

cannot be operated against the answering opposite party in respect of 

the immovable properties, estates and effects left by the deceased Jiban 

Kataki at the time of his death. The opposite party vehemently denied 

the signatures appeared in the document purported to be the last WILL 

and testament of Jiban Kataki to be the valid signatures of late Jiban 

Kataki. It is again submitted that the purported documents annexed 

with the petitioner is the WILL and testament of the deceased Jiban 

Kataki, the brother of answering opposite party is a party of the 

conspiracy hatched by the petitioners with the help of so called attesting 

witnesses to debar the answering opposite party from inheriting her 

share in her ancestral property. The properties and estates mentioned in 

the schedule to the petition, was possessed by the father of the 

opposite party during his life time through purchasing in the name of his 

deceased son Jiban Kataki and the house standing therein was built by 

the father of the opposite party. After his death the properties 

mentioned in the schedule to the petition was enjoyed by the mother 

and opposite party prior to her marriage. Hence, the said purported Will 

utterly falls on the ground having no legs to stand and therefore 

inadmissible and inoperative under law. The said sham and unlawful 

piece of document cannot take place of a WILL as duly executed by the 

deceased, hence no estates and effects can come to the hands of the 

petitioners under the above forged and fabricated WILL which itself is 

inadmissible and not operative under the law and equity. Under such 

circumstances, the opposite party praying for dismissing the petition for 

grant of Letters of Administration.      

4. Upon pleadings of the parties and hearing, my learned 

predecessor framed the following issues:     

1.  Whether there is cause of action for the suit? 
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2. Whether Late Jiban Kataki executed the Last WILL, dated 10-

05-2012, bequeathing the scheduled immovable properties, in 

favour of the plaintiffs/petitioners ? 

3. Whether the testator Late Jiban Katoki executed the Last 

WiLL, dated 10-05-2012, in his sound mind and health?  

4. To what relief(s), the parties are entitled?  

    

5. To substantiate the case, the petitioners examined five 

witnesses. 

6. To buttress the defence, the opposite party/respondent has also 

examined two numbers of witnesses and duly cross-examined the 

petitioner’s witnesses.    

7. I have also heard argument put forward by the learned counsels 

of both the parties.  

8. Learned counsel for the opposite party submitted in argument 

that the proof of WILL to get the Probate is something different unlike 

other instruments for which no attestation is required. The Basic 

requirement of valid execution of a WILL as per section 63 of the Indian 

Succession Act is that it should be attested by two or more witnesses, 

each of whom has seen the testator sign or affix his mark to the WILL 

or has seen some other person sign the WILL, in presence and by the 

direction of the testators, or has received from the testator a personal 

acknowledgment of his signature or mark, or the signature of such 

other person; and each of the witnesses shall sign the WILL in presence 

of the testators. But here in this case in the instrument of WILL 

nowhere mentioned that the attesting witnesses have witnessed the 

execution of the WILL by the testators and they have signed as 

attesting witnesses of the WILL in presence of each other and at the 

direction of the testators. Besides, the statement of the witnesses are 

doubtful mostly whether the WILL was executed in the Office of the 

Sub-Registrar or on commission. None of the witnesses clearly stated 

that the testator has put signature in presence of the witnesses in the 

Office of the Sub-Registrar neither the statement of the PW stated that 

the said instrument was executed on commission. Therefore, the 
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instrument upon which the petitioners sought Probate has not been 

proved as such it is doubtful.  

  To fortify his argument, learned counsel for the opposite party 

submitted the following case laws: 

1. Rani pUrnima Devi & another Vs. Kumar Khagendra Dev and 

others reported in 1962 AIR 567 and 

2. S.R. Srinivasa and others, Appellants Vs. Padmavathamma, 

Respondent reported in (2010) 5 Supreme Court cases 274. 

   

9. On the other hand, learned counsel for the petitioners submitted 

that the petitioners have ably proved the instrument upon which they 

sought for Probate, therefore, praying for issue a Probate only.   

 

10. Keeping in mind the rival submissions advanced by learned 

counsels of both the parties, I am going to dispose of the case as 

follows.  

DISCUSSION, DECISION AND REASONS THEREOF.  

Issue No. 1. 

Whether there is cause of action for the suit? 

11. The petitioner has filed this case for grant of Probate (Letters of 

Administration) with the Last WILL annexed with in respect of estates of 

deceased/testator late Jiban Kataki u/s 276 of the Succession Act. The 

petitioners stated that deceased late Jiban Kataki expired on 18-07-2012 

as a bachelor. The Opposite party No.1 is the mother and Opposite 

Party No. 2 is the sister of the deceased Jiban Kataki. Deceased was the 

maternal uncle of the mother of the petitioners, hence, the petitioners 

are the grand-daughters of the deceased. The deceased was the sole 

owner and pattadar of the land as mentioned in the schedule of the 

WILL. The deceased left the following legal heirs namely, Molani Kataki 

and Tileswari Deka. The deceased executed a WILL on 10-05-2012 in 

his sound health and mine and his proper and sound sense and full 

capability of understanding and without any coercion, fraud or undue 

influence upon him from any quarter and in his free and sweet will and 

consent before two attesting witnesses namely, 1. Sri Adit Das and 2. 
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Sri Laba Saikia and the same was written by Smt. Chenimai Hazarika 

before the Sub-Registrar of Sootea who had registered the WILL. Sri 

Laba Saikia identified the testator before the Sub-Registrar. After 

presentation of the said WILL before the Sub-Registrar of Sootea and 

registered the last WILL. The deceased during his life time had resided 

at village Soraijania , PO,PS & MOuza- Sootea and remained unmarried 

throughout his life as such in his later part of life he started to stay in 

the parental house of the beneficiaries at village Magurmarigaon till his 

death. After his death, his last rituals were performed by the family of 

the beneficiaries including the father of the beneficiaries Sri Bhogram 

Handique. Contesting the petition, Opposite party objecting the 

averments made in the petition inter-alia stating that she is the sister of 

the deceased Jiban Kataki and Molani Kataki since died on 20 -03-3013, 

is the mother of late Jiban Kataki. Deceased Jiban Kataki is no way 

connected of blood and no way maternal uncle of the mother of the 

petitioners and as such the petitioners are not the grand daughters of 

deceased Jiban Kataki. The petitioners out of greed and to take undue 

advantage in the property of deceased Jiban Kataki have averred false 

and misleading statement with a concocted story. The aforesaid landed 

property was not self earned property of the deceased Jiban Kataki. In 

fact said land was purchased by late Ghanshyam Kataki, the father of 

this opposite party and deceased Jiban Kataki in the name of his son. 

The mother of this opposite party since deceased Molani Kataki used to 

live in the schedule mentioned land with a house situated thereon 

during her last period of life where this opposite party used to look after 

her mother during her last period of life. The land and house situated in 

the schedule mentioned property is the ancestral property of this 

opposite party and there is no other land and property left out by the 

father of this opposite party elsewhere except the schedule mentioned 

property. Therefore, the opposite party has praying for dismissing the 

application.  

 Cause of action means a bundle of facts. The well settled 

principle of law in regard to cause of action means every fact which, if 

traversed, it would be necessary for the plaintiff to prove in order to 
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support his right to a judgment of the court. In other words, a bundle of 

facts which is necessary for the plaintiff to prove in order to proceed in 

the suit. 

 Therefore, considering the claim of the petitioners and objection 

raised by the opposite party, there is a cause of action of the suit. 

Accordingly, this issue is decided. 

Issue No. 2 and 3. 

 2. Whether Late Jiban Kataki executed the Last WILL, dated 10-

05-2012, bequeathing the scheduled immovable properties, in 

favour of the plaintiffs/petitioners ? and 

3. Whether the testator Late Jiban Katoki executed the Last 

WiLL, dated 10-05-2012, in his sound mind and health?  

12. Issue No. 2 and 3 are taken together for discussion as these two 

issues are almost same.  

 According to the petitioner PW 1 Nitumoni Handique  deceased 

Jiban Kataki  was died on 18-07-2012 in her father’s house at 

Magurmari village. He was a bachelor and by profession a cultivator. 

Most of the life time, he lived in her father’s house. Deceased Jiban 

Kataki left the following successors – namely, Smt. Molani Kataki 

(mother) and Smt. Tileswari Deka (sister). But in cross-examination she 

admitted that her mother’s parent’s house at Bedeti under Behali PS. 

The house of parents of late Jiban Kataki is Soraijania village under 

Sootea PS. There is a difference of 30 k.m. from Magurmari village to 

Soraijania. Deceased Jiban Kataki was suffering from cancer and was 

died on 18-07-2012. The deceased left in the house of their parents for 

18 years. He has look after the cultivation of their house. Deceased was 

suffering from cancer for last 6 years before death. They have treated 

him but they have failed to submit any document that they have treated 

the deceased. The deceased become serious since 4/ 5 months prior to 

the date of death for which he could not be able to move freely. She 

could not recall the date when the alleged WILL was executed. At the 

time of execution of the WILL she was accompanied to the Sub-

Registrar Office. 
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 It appears from the evidence of the petitioners and opposite 

party that the PW 1, PW 2 and PW 3 as well as DW 1 and DW 2 

admitted that the deceased Jiban Kataki was suffering from incurable 

disease namely throat cancer at the time of execution of the WILL 

(Ext.1). PW 1 has stated that deceased was suffering from cancer for 

last 6 years prior to his death. PW 2 has stated that deceased was 

suffering from cancer for last 3 years prior to his death. The attesting 

witnesses PW 3 has also stated that the deceased died on account of 

throat cancer. From the evidence of all the PWs and DWs it is proved 

that the deceased was suffering from incurable disease namely, throat 

cancer and at last he died on 18-07-2017. 

 PW 1 in her cross-examination admitted that the seriousness of 

the testator was increased for last 3/ 4 months prior to his death. The 

deceased was finding difficult even to consume food and his movement 

was restricted on account of the disease which is also admitted by PW 2 

in cross-examination by stating that the deceased was unable to sallow 

solid food item for his seriousness of the disease for last 4/5 months 

prior to his death. PW 3 admitted in cross-examination that he was 

aware of the physical condition of the deceased Jiban Kataki. The 

deceased was unable to eat and blood was oozing out from his mouth. 

The intensity of disease was increased for last 4/5 months prior to the 

death of the deceased till his death and deceased was lying in bed for 

most of the time. It appears from the evidence to PW 1, 2 and 3 that 

the deceased was in feeble state of health for last 4/5 months prior to 

his death so as to be able enough to resist any importunity venture of 

the plaintiffs. Here in this case, the WILL in question was purported to 

be executed on 10-05-2012 and the deceased was died on 18-07-2012 

i.e. after 2 months 7 days of the execution of the WILL. During the 

period of execution of Ext.1/WILL the deceased was found to have been 

not at all fit state of health and mind so as to understand the 

consequence of any instrument of WILL. The deceased testator was 

wholly depend upon the plaintiffs and their family members for their 

assistance and mercy for his survival, hence, in such a circumstance, the 
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capability of application of the testator’s own judgment to think right or 

wrong is also doubtful. 

 Besides that, a WILL or a Testament is a legal document by 

which the testator expresses his wishes as to how his property is to be 

distributed. From the evidence of PW 1 Nitumoni Handique it transpires 

that the deceased did not express his wishes by his own volition. This 

witness in her cross-examination stated that at the time of execution of 

the Ext.1/WILL she along with PW 2 and PW3, the Goanburah of 

Saraijoina gaon accompanied the deceased to the Sub-Registrar Office 

at Sootea. They dictated the PW 4, the scribe, to write down the Exhibit 

1 and according to their dictation, thus the PW 4, the scribe, wrote the 

Ext.1. Therefore, the Ext. 1/WILL was not written as per the dictation of 

the deceased Jiban Kataki rather it was the dictation of the plaintiffs. 

Hence, Ext.1/WILL is doubtful instrument whether it was written really 

by the dictation of the testator.  

 In the instrument of the WILL no where mentioned that the 

attesting witnesses have witnessed the execution of the WILL by the 

testator and they have signed as attesting witnesses of the WILL in 

presence of each other and at the direction of the testator.  

 In the petition for Probate verification made by one attesting 

witness namely, Sri Laba Saikia who simply stated that he was one of 

the witnesses in the Last WIL and so the said testator affixed his 

signature thereon. In his declaration no where he stated that he signed 

at the direction of the executor. Said Sri Laba Saikia has been examined 

by the petitioner as PW 3. His evidence is silent about the contention 

that he saw the executants of the WILL signed or affixed their mark or 

signed in their presence and at the direction of the testator attesting 

witnesses put their signatures.  

 In the evidence of PW 3, it is totally silent that he put signatures 

at the time of execution of the WILL in presence of second attesting 

witness. In fact, in the WILL/Ext. 1 there were two attesting witnesses, 

one Adit Das and another Laba Saikia. Plaintiffs failed to examine Adit 

Das but the other witness Laba Saikia/PW 3 no where stated that he put 



12 
 

 
Title Suit (P) Case N0. 127 of 13 
 

signatures in presence of other witness Adit Das at the time of 

execution of the WILL. 

  Under section 68 of the evidence Act, states about the proof of 

execution of a document required by law to be attested. Proviso to this 

section further made it obligatory to proof the instrument by calling 

upon one of the attesting witness if the document is WILL. 

 In Pentakota Satyanarayana & ors V. Pentakota 

Satyanaratnam & ors reported in AIR 2005 SC 4363, it was held 

that the term “execution” includes attestation. Attesting witness must 

state that each of the two witnesses has seen the testator sign or affix 

his mark to the WILL or has seen some other person sign the WILL, in 

presence and by the direction of the testator, or has received from the 

testator a personal acknowledgment of his signature or mark, or the 

signature of such other person; and each of the witnesses shall sign the 

WILL in presence of the testator. These are the ingredients of 

attestation and they have to be proved by the witnesses. Further, it is 

also stated that attesting witness to state each two witness has seen 

executor sign. In the present case there is no such recital in the 

instrument nor one of the beneficiary who is examined as PW 1 and 

stated to be present at the time of execution of the WILL. Similarly, PW 

2 who claimed to be as attesting witness know about the second 

attesting witness. The petitioners even do not take any steps to produce 

the second attesting witness although the evidence of one of the 

attesting witness is insufficient to prove the due execution of the WILL. 

 Again the Hon’ble Apex Court held in a case reported in AIR 

2003 SC 761 has held that – when one of the attesting witness fails to 

proof the due execution of the Will, second attesting witness is desired 

to be examined.  

 But here in the present case, the petitioners have not taken any 

such steps in this case. Therefore, the petitioner’s burden proof of due 

execution of the WILL as entrusted by section 68 of the Evidence Act 

could not discharged in this case to get the Probate of the WILL, Exhibit 

1.  
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 In the case of S.R. Srinivasan & Ors V. S. Padmavathamma 

reported in (2010) 5 SCC 274 held that – Onus to prove genuineness 

of execution of the WILL is upon the beneficiary of the WILL. In the said 

Judgment Apex Court has also held that – mere registration of WILL not 

by itself sufficient to remove the suspicion. If there is or are suspicious 

circumstances surrounding the execution of the WILL it is the duty of 

the propounded to dispel such circumstances by sufficient evidence.  

 Other suspicious circumstances of due execution of the WILL as 

revealed in cross-examination of the PWs are as follows : 

1. That Ext. 1 was purported to be executed on 10-05-2012 

before the Sub-Registrar of Sootea. The Contradictory 

evidence of PW 1 and 2 regarding their presence at the time 

of so-called execution of Ext.1/WILL appears as suspicious 

circumstances leading to the execution of the WILL/Ext.1. 

PW 1 stated that she along with PW 2 and PW 3 was present 

all along during the process of execution of WILL/Ext.1 with 

the testator/executants but PW 2 in her cross-examination 

admitted that she along with PW 1 and PW 3 did not came to 

the office of the Sub-Registrar, Sootea at the time of 

execution of the Ext.1/WILL. They came to the office of the 

Sub-Registrar, Sootea on being called by the executant  

(testator) over telephone whereas PW 3 has stated that PW 

1 and PW 2 were called by one boy of their village. 

Moreover, the petitioners PW 1 and 2 were present at the 

time of execution of Ext.1/WILL. Their presence is proved 

from their admitted signatures which are exhibited as Exhibit 

A and Exhibit 1B in Ext.1. Presence of petitioners at the time 

of execution of Ext.1 and their contradictory statements with 

respect to their presence create a strong doubt of exercising 

undue influence in execution of the WILL. Such circumstance 

leads to believe to be a strong suspicious circumstance.  

2. There is nothing irrational in debarring the 

defendant/opposite party and her mother from the schedule 

mentioned property by the deceased/executants which is the 



14 
 

 
Title Suit (P) Case N0. 127 of 13 
 

subject matter of the Ext.1/WILL. Evidence of PW 1 and PW 

2 suggest that the schedule mentioned land and property 

was the ancestral property of the deceased and mother of 

the deceased Molani Kataki who used to live in that land and 

property at the time of execution of the WILL/Ext.1. The 

sister of the deceased Tileswari Deka, got married from that 

house. On the other hand, DW 2 admitted that opposite 

party used to come and stay at the schedule mentioned land 

and property to look after her mother Molani Kataki at the 

time of her last period of life. The evidence on record 

suggests that the mother of the deceased died after 

institution of this suit. She was made party to this suit but 

she died prior to filing of the written statement. Had there 

been any wish and intention for disposing his property in the 

name of the petitioners through execution of any WILL he 

could have done it much earlier. Available evidence suggests 

that deceased used to live in the residence of the father of 

the petitioners for 18 to 20 years and the deceased was 

suffering from cancer 5/6 years prior to his death. The 

plaintiffs had got two brothers namely, Surajit Handique,   

aged 27 years and Nayanmoni Handique, aged about 25 

years and the petitioner/PW 1 got married two and half years 

back prior to execution of the Ext.1/WILL, who stays at her 

matrimonial home at a distance of 05 km away. Therefore, it 

was a matter of suspicion how the deceased was satisfied at 

the service of PW 1, even she did not stay with him for last  

2½ years prior to his death.           

3. Another aspects is to be discussed in the present case is that 

PW 5 who appeared before the court to prove the execution 

of Ext.1, deposed that summons was not served to him but 

the summon served to the Sub-Registrar, Sootea but he was 

not authorized through any writing on behalf of the Sub-

Registrar, Sootea. Therefore, his appearance before the court 

cannot be stated to be free from suspicion. As submitted by 
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the learned counsel for the Opposite party that PW 5 has 

been procured by petitioners to succeed their case that 

cannot be ruled out.  

4. Another aspect is to be discussed in the present case is that 

in Ext.1 there appears some correction and corresponding 

note of correction, the ink of the WILL and corresponding 

correction note are found to be different. But the evidence of 

petitioners are totally silent as to any explanation why the ink 

of writing of he WILL and corresponding correction note 

were different. Moreover, the scribe has not put any date on 

the note of the correction. The statement of scribe i.e. PW 4 

is also silent why she failed to put any date on the note of 

the correction.    Presence of all the beneficiaries and taking 

active part in procuring the WILL of the Office of Sub-

Registrar, pasting their photographs in the WILL are also 

circumstances to suspect the genuine execution of the WILL.  

5. On the other hand, the opposite party pleaded that the 

execution of the WILL is suspicious. Firstly, at the time of 

execution of the WILL, the executor was not sound state of 

body and mind and  he was suffering from incurable disease 

of throat cancer while giving consent which may leads to the 

petitioners to execute the registered WILL debarring him part 

their properties more specifically described in the WILL. To 

prove those facts she (opposite party) lead evidence of 

herself and one another witness of her locality and cross-

examined the witnesses by the petitioner’s side. The opposite 

party being the sister of the deceased, has stated that she 

must have thorough knowledge Had his old aged ailing 

brother really executed the will in the name of the 

petitioners. The instrument i.e. alleged WILL and the Probate 

petition are silent about the fact that testator has any hostile 

intention towards the contesting opposite party/defendant. 

Some of the contents of evidence of PW 1 and PW 2 are 

beyond pleadings and hence not admissible in evidence.  
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On the other hand, the evidence lead by DWs and admitted facts 

in cross of PWs are sufficient to disbelieve the evidence of the petitioner 

side that the testator intended as such.  

 In view of the aforesaid circumstances, I have come to the 

conclusion that the testator Jiban Kataki was not in a fit state of mind 

while he executed the WILL in favour of the petitioners.  

 Accordingly, Issue No. 2 and 3 are decided in negative.  

Issue  No. 4 

 This issue is - To what relief(s), the parties are entitled? 

13. In view the decision of Issue No. 2 and 3, the Probate as prayed 

for by the petitioners not deserved to be issued.   

O   R   D   E   R. 

14. In view of the aforesaid decisions, the petition filed by the 

petitioners to grant Probate of registered WILL dated 10-05-2012 is 

rejected.  

15.   Accordingly, the suit is dismissed on contest.    

  Prepare decree accordingly.   

 Given under my hand and seal of this court on this day, the 19th   

day of December, 2017.  

            

 

                (A.K. Borah) 

    District Judge, 
              Sonitpur::Tezpur.

  
Dictated and corrected by me. 
 

 
 
 

(A.K. Borah) 
District Judge, 

Sonitpur, Tezpur. 
 

 

Typed and transcribed by me. 
 
(R. Hazarika) Steno. 
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A N N E X U R E 

Petitioner’s Witnesses. 

 

1. PW 1 -  Smti Nitumoni Handique   

2. PW 2 -  Smti Ritumoni Handique   

3. PW 3 -  Sri Laba Saikia 

4. PW 4 -  Chenimai Hazarika 

5. PW 5 -  Sri Kishor Kumar Borah. 

  

 

Opposite party/Respondent’s Witnesses. 

 

1 DW 1 -  Smti Tileswari Deka 

   

2. DW 2 - Md. Jahangir Ansari 

     

                   Exhibit: 

1. Ext. 1   : WILL dated 10-05-2012. 

 

 

 

 

 (A.K. Borah) 
      District Judge, 
             Sonitpur::Tezpur.
  

 


